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BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )

' )

REVISIONS TO ANTIDEGRADATION ) RO01-13

RULES: 35 ILL. ADM. CODE 302.105, ) (Rulemaking-Water)
)
)

303.205, 303.206, and102.800-102.830

COMMENT }

NOW COMES the ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
(“lNinois EPA”), by its attorney, Connie L. Tonsor, and hereby submits comments
in the above rulemaking.

The lllinois EPA .appreciatee the lllinois Pollution Control Board’s (“Board™)
efforts in this rulemaking to amend the water quality standard, Section 302.105,
antidegradation, formulate a mechanism for the designation of waters as |
Outstanding Resource Waters and prqvide guidance on the implementation
process. The Board's attention and efforts have feciﬁitated an amended
antidegradation standard that the lllinois EPA believes will meet federal
requirements and will continue to assure protection of the water resources of the
State of lllinois, while recognizing the need for continued development and.
| util’izétion of the water resources of the .State of lllinois.

The lllinois EPA welcomes the opportunity to make these supplemental
comments, which will focus on further refining the water quality standard and

implementation process proposed for first notice.



On June 21, 2001, the Board issued an opinion and order proposing the
revisions to the antidegradation rules for first notice. On July 13, 20‘01, the
amendments were published in the lllinois Register.! On August 10, 2001, the
lllinois EPA submitted a comment and testimony prior to the Board's fourth
hearing, held on August 24, 2001. The lllinoié EPA specifically incorborates the
comments dated August 10, 20012 into this comment (Attachment A) and
supplements thé August 10, 2001 comments with the following:

| GENERAL COMMENTS
1) The Board in its opinion and order, Ih the Matter of: Revisions to
Antidegradation Rules: 35 lll. Adm. Code 302.105, 303.205, 303.206, aﬁd
102.800-102.830, (R01-13, Juné 21, 2001), incorporated the lllinois EPA’s,
Exhibit B, Part 354, lmplementatioh Rules, into the amendment of Section
302.105 as Section 302. 105(f). The lllinois Environmental Regulatory Gr’dup |
(“ERG") in its comments had requested that the Board incorpprate the procedural
rules because they were “inextricably” linked to achieving the goals of the -
antidegradation standard.®
2) Several concerns arose when the Board proposed inclusion of Exhibit B
into the water quality standard. Flrst as previously discussed in August and
specifically incorporated into this comment the lllinois EPA proposes deletion of
reference to implementation of the antidegradation standard in the Section 401 of

the Clean Water Act, 33 U.S.C. §1341, (“Section 401 of the CWA”) certification

! 25 111, Reg. 8739, 8750 (July 13, 2001).
2 Postmarked August 13, 2001.
3 See Public Comment 44 at page 10.



process. The lllinois EPA reiterates the need for further coordination of the
antidegradation review process with the federal permitting programs for which
the lllinois EPA will complete a certification of compliance with water quality
standards pursuant to Section 401 of the CWA. Various portions of the
implementation process may conflict with federal permitting process}es, and the
lllinois EPA must coordinate its process with the primary permitting agencies.
Additionally, lllinois EPA rules, édopted pursuant to the authority of Section 4(m)
of the lllinois Environmental Protection Act (“Act”), 415 ILCS 5/4(m), address the
Section 401 water quality certiﬁcation process. Thereforé, references to the
impiementation of the antidegradation standard in the Section 401 water quality -
certification process should be deleted from the first notice proposal as was-

- indicated in the August 10, 2001 comment. The lllinois EPA restates its
cohmitment toa timeiy review of 35 . Adm. Cod.e 395 and initiation of é .
rulemaking to‘ address the incorporation of any needed amendments to
implement.the éntidegradation standard in the Section 401 of the CWA process.
3) Second, as indicated in paragraph 2 of the August 10, 2001 comment, é}
portion of the proposed part 354 should not be Board regulaﬁons. The ERG |
comment.a'nd the Board's first notice opinion noted that the manner in which the -
lllinois EPA received ianrmation from an applicaht, revised that information and |
made it known to the public were “inextricably linked to achieving the
antidegradation standard.” * First notice proposal subsections 302.105(f)(2)(A)(),

(H(2)(B) and (f)(2)(C) simply addressed th'e"v lllinois EPA’s commitment to the

4 R01-13 at 24; Comment 44 at 10.



regulated éommunity to interact with it in a preliminary fashion prior to an
application for a NPDES permit or a Section 401 of the CWA water quality |
certificatidn request. The preliminary review does ﬁot result in a permit and is not
subject to appeal outside of the formal NPDES applicatibn and denial process.v It
waé bésically a commitment to communicate with the regUlated community in a
timely fashion that would facilitate long-range planning by the regulated
community! This comfnunication process does not in itself result in a permit. Itis
not mandatory upon any applicant and is a primary example of én optional
procedure that might be utilized to.facilitate a pre-permitting review. Although
the lllinois EPA remains committed to proposing a pre-application review as
Hlinois EPA rules, the lllinois EPA urges the Board to delete these subsections
from the implementatibn rules.

Additionally, the lllinois Environmental Protection Act (“Act”) states fhe
basic authority of the Board to adopt water quality:standa‘rds, effluent standards,
standards for the issuance of permits and standards and procedures necessary:
to enable the State to implement the NPDES prog.ram and substantive
regulations as described in the Act, 415 ILCS 5/1, 5/13, ’5/27. The Board may
adopt implementation directives for the Illinois EPA.° Section 39 of the Act, 415
ILCS 5/39, pi'ovides that the lllinois EPA shall adopt such procedures as are
necessary to carry o.u"c its pérmitting responsibilities. The pre-application process

is not a water quality standard, effluent standard, standa_rd for the issuance of a

> See generally, In the Matter of Permitting Procedures for the Lake Michigan Basin,
R99-8 (March 4, 1999); Granite City Division of National Steel Company v. Illinois
Pollution Control Board, 155 1. 2d 149, 613 N.E. 2d 719 (1993).



permit or a procedure necessary to implement the NPDES permit program. It is
not fequired to obtain federal approval for the antidegradation program revisions.
It was simply and reméins a commitment from the lllinois EPA to interact with the
- regulated community at a time and through a process that w’ill faCilitafe its long-
range planning. Thus, the pre-application process, in which the lllinois EPA
committed to respond in writing if the preliminary inquiry were in writing and to |
respond verbally if Ithe preliminary ihquiry was a verbal one, should not be giving
t‘he status of a substantive environmental regulation or directive from the Board
placed upon the lllinois EPA in the implementation process. |
The lllinois EPA has discussed its concerns about the inclusion of the pre-
application process within first notice Section 302.105(f) with ERG. ERG
“indicated its agreement that proposed subsections 302.105(f)(2)(A)(i), ()(2)(B) -
and (f)(2)(C) should remain lllinois EPA rules. | |
‘4) Third, under the organizational pattern set forth in Subtitle C of'the ill_inois
Administrative Procedure:Act, 35 lll. Adm. Code Subtitle C, the requirements for
permitting are set forth in Part 309. The lllinois EPA reviewed first notice 35 Iil.
Adm. Code 302.105(f) and 35 lll. Adm. Code 309. Since the codification of the
environmental ‘regulations, the Board has followed the practice of "centt_'a’lly
locating permit regulations by hwedia. Part 309, Subpart A contains thé NPDES
permit requirements. Centrally locating the Board"s regulations for the permitting
process d‘ecreases the potential for confusion among the regulated community
and facilitates the permitting process. vThe applica‘nt need look in only one Partin -

the regulations to find the requirements for the application, tentative



determination, noticé, and conditions of the ;'Jermit._6 The lllinois EPA urges the
Board to continue its process of centrally locating permit requirements in Part
309 ahd relocate first notice subsection 302.105(f) to the applicable sections of
Part 309. The lllinois EPA has provided complete text of its proposal as an
Attachment B to this document.

SPECIFIC COMMENTS

Specific comments on a section-by-section basis and suggested language
changes follow. |
Section 302.105(b)(4)

5) The lllinois EPA notes that the deletién of the implementation of the
Sebtion 401 of théCWA cértiﬁcation process from the Board’s first notice
proposal, for the reasons stated above and in the August 10, 2001 .comment, will
require an adjustment as follows in the language of first notice subsection
302.105(b)(4).

4) - Any proposed in‘creasé in pollutant loading requiring an

NPDES permit toor a-CWA-404 certification for an ORW

- must be assessed pursuént to a 35 lll. Adm. Code 309.141(i)
subsestion{H) to determine cofnbliance with this Section.. |

%) Anyactivity requiring a CWA Section 401 certiication for an
ORW must be assessed gum'gg‘ the Section 401 gggj‘g;[lggﬁgu

process to determine compliance with this section.

¢ The Board followed this practice during its recent amendments to the water quality
standard and permitting process for the Great Lakes Initiative.



-Section 302. 105(c)(2)
6) At the August 24, 2001, hearing ERG presented testimony requesting that

the Board include a concept that the lllinois EPA’s assessment must be made on
a case-by-case basis. On October 2, 2001, the lllinois EPA, ERG, and the |
Environmental Groups indicated that they would joinﬂy propose the addition of
this concept to the Board regulations. The lllinois EPA proboses édding a
sentence to subsection 302.105(c) and subsection 309.141(i) to indicate that the
assessments must be conducted on a case—by-‘casé basis. The lllinois EPA does
not support the addition of any.other provisional or restribting language to first
notice Section 302.105. Provisional or restricting language would tend to make
less clear the‘ water quality protection provided by the Board's first notice
 subsection 302.105(c). | |
Recommended Ianguage‘:v
2) - Tﬁe Agency must assess any proposed increase in pollutant .
loadlng that necessitates a new renewed or modified
NPDES permxt or any activity: requmng a CWA Section 401
certification to determiné compliance with this Section
302.105. The assessment to determine compliance with
this Seétion 302.105 must be made on a case-by-case
basis. In making this assessment, the Agenéy must....
Section 302.105(d)(5) V'
7) During the August 24, 2001, hearlng ERG proposed that the Board add a

limited exception to first notice subsection 302.105(d) for new or increased



discharges of non-contact cooling water with chlorine as an additive in those
circumstances when the non-contact cooling water is returned to the same body

| 6f water from which it was taken, is treated to remove residual chlorine levels and
complies with applicable thermal standards. The lllinois EPA clarified that this
limited proposed exception was for increasés in non-contact cooling water in
situatii)ns in which the chlorine had been previously approved as an additive.
The lllinois EPA indicated that it thought this goél could be achieved and may or
may not require a change to the Ianguage of the proposal.” The lllinois EPA has
reviewed language and notes that the fdiiowing language would present minimal
énvironmental impact, due to the technical reliability of de-chlorination processes,
and provide a benéﬁ_t to the regulated community: |
Section 302.105(d)(5) |

New or increased discharges of non-contact cooling water:

A) with’out additives, except as provided in subsection (d)(5)(B).

- and returned to the same body of water from which it was

taken as defined by 35 lll. Adm. Code 352.104, Drovided,t_h_a_t_

the discharge »comgl lies with applicable lllinois thermal

standards; or

B) containing chlorine when the non-contact cooling water is

treated to remove residual chlorine, and returned to the

o ———————— oSt ——————

same body of water from which it was taken, as defined in

7 Transcript August 24, 2001, pp. 33-36, |



complies with applicable lllinois thermal and effluent

standards.

Section 302.105(d)(6)

| 7)  The Section 401 certification process does not use the phrase “general”
Section 401 ‘certiﬁcation. In order to eiiminate ahy 'potentialconfusion, the
linois EPA suggests that the phrase “general CWA, 'Seetion 401 certification” be
replaced with the phrase: “for nationwide or regional Section 404 of the CWA
permit.” The Agency, the ERG, and the Environmental Groups also su‘ggest that
the language be clarified to better reflect the certification process when an
activity is subject to a nationwide permit. That process will not involve an
individual certification, once the lllinois EPA has agreed to the nationwide or
regienal permit. |
Recommended language:

Dischergee_permiﬁed under a current general NPDES permit as provided

by 415 ILCS 5/39(b) or a general CWA, Section-401-certification

nationwide or regiohal Section 404 of the CWA permit are not subj‘eet :
to facility-specific antidegradation review; however, the Agency must’ -
assure that individual permits or certifications are required prier to.all new

- pollutant loadings or hydrological modiﬁcations that necessitate a new,
renewed or modified NPDES permit or CWA, Section 401 certification that

affect waters of particular biological significance; or...



- Section 302.105(f)
8) In first notice subsection 302.105(f)(1), the phrase “for any proposed

increase in pollutant loading that necessitates a new, renewed, or modified

| NPDES permit with a new or increased permit limif’ is Litilizedv by the Board. The
llinois EPA urges the Board to delete the phrase “with a new or increased permit
limit” from fhe implementation rules. The phrase restricts the antidegradation
assessment to a subset of parameters that may have a degréding impact on the
receiving stream and which are covéi'ed by the language 6f.the aﬁtidegradation
standérd in first notice Section 302.105(a) through (e).

- Throughout this rulemaking the Illinois EPA has testified that |t is the

increased pollutént !éading that triggers the antidegradation review. Limits are

: n(;t placed in permité for many parameters when the Iilinois EPA has determined |
that no reasonable potential to exceed a water qvuality’st'andard exists.® =
Nevertheless, an increase in pollutant loading, over the loading that authdrized in
a prior‘ permit, may have an impa'cf on the receiving stream and should be. - -
assessed to determine compliance wfth' 35 lll. Adm. Code 302.105. Thus, the.
phrase, “with a new or il_jcreased permit limit,” reduces the scope of first notice
Section 302.105(a) through (e) by restricting an anﬁdegradation assessment to
increases in pollutant loading only for parameters that have permit limits. The
llinois EPA noteé that ERG and the Environmental Groups‘dis‘cussed the

deletion of this phrase. ERG and the Environmental Groups agreed to the

® Ammonia is an example of a parameter for which an effluent limit would not be placed
in a permit once the Illinois EPA has determined that no reasonable potential to exceed a
water quality standard existed. ’

10



deletion of the phrase with the understanding that the lllinois EPA clarify that it is
the increase iﬁ pollutant loading that triggers the antidegradation assessment. If
the lllinoié EPA has' authorized a pollutant loading in a prior permit, whether or
not the loading is reflected in a permit limit, but the applicant has not discharged
up to that loading, an antidegradation, assessment would not be triggered by
increasing the loading to the previously permitted loading level. When a limit is in
an existiﬁg permit, increasing the pollutant loadl‘ing‘ to a level that does not cause
exceedence of the permit limit will not result in an antidegradation assessment.
9) Section 309.103 addresses apbli’cations for NPDES bermits. It contains
requirements that are common to all permits and individual reqmrements for
speciﬁc activities. First notice subsection 302.105(\‘)(1) states the application
requirements for any proposed increase in pollutant Ioading that necessitates a
new, renewed or hodiﬁed NPDES permi_t. The lllinoisA EPA urges the Board to

- move first notice subsection 302.105(f)(1) to new Section 309.1»03(a)(5). Please
note that first notice subsection 302.105(f)(1)(F) was deléted from the proposed
subsection 309.103(é)(5), application requirém’ents. Thist subsection in essence
- required the applicant to provide any of the information sources identified in
subsection:302.105(d)(3). Initially, the Illihois EPA notes that the cross-reference
should have been to subsection 302.105(c)(2)(C) of the first notice document.®
Although the lllinois EPA agrees thaf the applicant should proVide add‘itional

information if the l'lli’nois EPA needs the information, the references was to

% See August 10, 2001 comment.
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information sources that the Board required the lllinois EPA consider in
completing the antidegradation assessment. '

10)  Section 309.108 provides that the lilinois EPA will make tentative
determinations on permits that are s_ubject to the public notice requirements.
That a determination would be made after én antidégradation review and the
results placed in a fact sheet in compliance with the public notice requirements of
Part 309 was part of the first notice subsections 302.105(f)(2)(D) and
302.105(f)(3). The lllinois EPA suggests adding the following lénguage to
Section 300.108: |

d)  For any proposed increase in pollutant loading that

necessitates a new, renewed, or ‘modiﬂed NPDES permit,

" subject to review pursuant to 35 lll. Adm. Code 302.105, the

tentative determination of the Agency with regard :to 35 1l
- Adm. Code 302.105.

1) After its assessment pursuant to Section 309.141(i)

B2 AN review, the Agency must produce a written

analysis addressing the requirements of 35 lll. Adm. Code

- 302.105 this-Sestion-and provide a decision yielding one of
the following results. |

A) If the proposed activitydemonstration meets the
requiremen'ts of 35 lll. Adm. Code 302.105this -

Seetien, then the Agency must proceed with public
notlce of the NPDES m&%&%@&

12



certification and include the written énalysis as a part

of the fact sheet accompanying the public notice;
B) Ifthe W&Ww not meet

the requirements of 35 lll. Adm. Code 302.105this"

Section, then the Agency must provide a written
analysis to the applicant and must be available to
discuss the deficiencies that led to the disapproval.
The Agency may suggest methods to remedy the
conflicts with the requirements of 35 lll. Adm. Code

302.105this-Section.

C) If the proposed actiVitvdemens#aﬁen does not meet

‘the requirements of 35 lll. Adm. Code 302.105this
Sectien, but some lowering of water quality is
allowable, thén the Agency will contact the applicant
~ with the results of the review. If the reduced loading
increase is acceptable to the applicant, upon the
receipt of an amended applicationdemenstration, the

Agehcy will proceed to public notice.;-of

- If the reduced loading increase is not acceptable to the

applicant, the Agency will transmit its written analysisreview

" to the applicant in the context of a NPDES permit denial er-a

.

13



11)  Section 309.113 addresses fact sheets. First notice sﬁbsection
302.105(f)(3) states the contents of fact sheets specific to the antidegradation
analysis. The lllinois EPA proposes that thé Board shift first notice subsection
302.105(f)(3) into subsection 309.113(a)(6). The substantive language has not
chaﬁged. However, the lllinois EPA made citation form adjustments.

12)  First notice subsection 302.105(f)(2) essentially states the perrﬁitting ’
procedures for discharges that propose an increase in pollutant loading
necessitating a new, renewed, or modified NPDES permit, subject tovthe
provisions of 35 lil. Adm. Code 302.105(a) through (e). The illinois-EPA’s
completion of an assessment of the proposed discharge and determination of
compliance with the 35 lll. Adm. Code 302.105(a) through (e) is, in essence, a
term for issuance Aof an NPDES permit. Section 309.141 stateé the terms of
'_issuance of NPDES permits. The special requirements of an antidegradation
avssessment, sirﬁilar to the procedures for permitting discharges in the Lake
Michigan Basin, are more appropriately hous‘ed in a new subsection to Section
309.141. The Illinois EPA proposes \moving first notice subsection

302.1 05(f)(2)(A), the requirement that the Illinois EPA conduct an antidegradation
assessment, to proposed Section 309.141 (). The lllinois EPA proposes moving
the contents of the writtén analysis tq proposed Section 309.108(d), as the
contents of the written analysis and the process involved are part of the steps

necessary for the lllinois EPA to make a tentative determination regarding the

permit.

14



13)  The lllinois EPA believes that relocating the portions of first notice Section
302.105(f) to 35 lll. Adm. Code 309 is not a substantive change in. the proposal,
but is a structural change that will maintain a cbnsistent regulatory format. The
lllinois EPA did not propose the implementation ruleé as a portion of this
rulemaking but would have initiated agency rulemaking to keep the |

antidegradation assessment procedures in a separate part of the administrative
code. Neverthelesé, the lllinois EPA does not object to the regulatory
community’s expfessed desire that the appropriate implementation regulativons
be Board rules. However, the HIinois_EPA feels strongly that the permitting
procedures should be in the most appropriate part of the administrative code, 35 ‘
lll. Adm. Code 309.

However, a concern may exist due to the fact that Part 309 has not been:
“opened in this rﬁlemaking. The HHlinois EPA notes that the rulemaking is still in
First Notice aknd although the comrhent period will close on October 4, 2001, the
Board may reopen the first notice comment period for a limited time to allow
further comments on the appropriate placement of the impleméntation
' -regulations.‘ The lllinois EPA has been in contact with the ERG and the
Environmental Groups. Both have indicated that they support the placement of
first notice Section 302.105(f) in the appropriate sections of 35 lll. Adm. Code
309, as suggested in this comment. A complete text of the recommended

relocation follows in-Attachment B.
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Respectfully submitted,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By: /W/M

Connie L. Tonsor

October 5, 2001

lllinois Environmental Protection Agency
1021 North Grand Ave. East

P.O. Box 19276 ‘

Springfield, lllinois 62794-9276
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ATTACHMENT B

Section 302.105(b)(4)

Recommended language:

13)Any proposed increase in pollutant loading requiring an NPDES permit

toer-a-CWA-401-certification for an ORW must be assessed pursuant to a

35 lll. Adm. Code 309.141(i) subsection{H) to determine cOmpliance with

this Section.

14) Any activity requiring a CWA éection 401 certification for an ORW must

be assessed during the Section 401 certification process to determine

compliance with this section.

Section 302.105(c)(2)
Recommended language:
2) The Agency must assess any proposed increase in pollutant

loading that necessitates a new, renewed or modified
NPDES permit or any activity requiring a CWA Section 401
certiﬁcétion to determine compliance with this Section |
302.1_05. The assessment to determine compliance with
this Section 302.105 must be made on a case-by-case

basis. In making this assessment, the Agéncy must....

Section 302.105(d)(6) -

Recommended language:.

17



Discharges permitted under a current general NPDES permit as provided

by 415 ILCS 5/39(b) or a general- CWA;Section-40+-cerlification

nationwide or regional Section 404 of the CWA permit are not subject

to facility-specific antidegradation review; however, the Agency must
assure that individual permits or certifications are reqdired prior to all new
pollutant Ioadings or hydrological modifications that neceséifate a new,
renewed or modified NPDES permit or CWA, Section 401 certific‘ation that

affect waters of particular biological significance; or

Section 302.105(d)(5)

Recommended language:

New or increased discharges of non-contact cooling water:
C) without additives, except as provided in subsection (d )(5')(8),‘

'returned to the same body of water from which it was taken
as defined by 35 HI. Adm. Code 352.104, provided thaf the

B) con’»cainingvchloring when the non-contact cooling water ig
. ’ . . - . ' :
body of water from which it was taken. as defined in 35 Ill.

with applicable lilinois thermal and effluent standards.

18



Section 302.105(f)(1) Recommended language: (Note: smaller typeface

denotes existing regulatory language; bold type face denotes new language.)

Section 309.103

Application - General

a) Application Forms

1y

2

3)

An applicant for a National Pollution Discharge Elimination
System (NPDES) Permit shall file an application, in accordance
with Section 309.223 hereof, on forms provided by the Illinois
Environmental Protection Agency (Agency). Such forms shall
comprise the NPDES application forms promulgated by the U.S.
Environmental Protection Agency for the type of discharge for
which an NPDES Permit is being sought and such additional
information as the Agency may reasonably require in order to
determine that the discharge or proposed discharge will be in
compliance with applicable state and federal requirements.

In addition to the above application forms, the Agency may require
the submission of plans and specifications for treatment works and
summaries of design criteria.

Effluent toxicity monitoring

A) In addition to the above application forms, the Agency may
require, pursuant to Section 39 of the Act, the installation,
use, maintenance and reporting of results from monitoring
equipment and methods, including biological monitoring.
The Agency may require, pursuant to Section 39 of the Act,
effluent toxicity testing to show compliance with 35 IlL
Adm. Code 302.621 and 302.630. If this toxicity testing
shows the effluent to be toxic, the Agency may require
pursuant to Section 39 of the Act further testing and
identification of the toxicant(s) pursuant to 35 Ill. Adm.
Code 302.210(a).

B) The following POTWs shall provide the results of valid
whole effluent biological toxicity testing to the Agency:

1) All' POTWs with design influent flows equal to or
greater than one million gallons per day; ‘

ii) All POTWs with approved pretreatment programs
or POTWs required to develop a pretreatment
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program pursuant to 35 I1l. Adm. Code 310.Subpart
E; - '

) In addition to the POTWs listed in (2)(3)(B), the Agency
may require other POTWs to submit the result of toxicity
tests with their permit applications, based on consideration
of the following factors.

1) The variability of the pollutants or pollutant .
parameters in the POTW effluent (based on
chemical-specific information, the type of treatment
facility, and types of industrial contributors);

il) = The dilution of the effluent in the receiving water
(ratio of effluent flow to receiving stream flow);

ii1)  Existing controls on point or nonpoint sources,
including total maximum daily load calculations for
the waterbody segment and the relative contribution
of the POTW;

iv)  Receiving stream characteristics, including possible
or known water quality impairment, and whether
the POTW discharges to a coastal water, one of the
Great Lakes, or a water designated as an
outstanding natural resource; or

v) - Other considerations (including but not limited to
the history of toxic impact and compliance
problems at the POTW), which the Agency
determines could cause or contribute to adverse
water quality impacts.

D) The POTWs required under subsections (a)(3)(B) or
(a)(3)(C) to conduct toxicity testing shall use the methods
prescribed at 35 Ill. Adm. Code 302.Subpart F. Such

~ testing must have been conducted since the later of the last
NPDES permit reissuance or permit modification pursuant
to Section 309.182, 309.183 or 309.184 for any of the
reasons listed at 40 CFR 122.62(a) (1994), as amended at
60 Fed. Reg. 33926 effective June 29, 1995, herein
incorporated by reference (including no later amendments
or editions).

| 4) AllPOTWs with approifed pretreatment programs shall provide the
- following information to the Agency: a written technical

20



evaluation of the need to revise local limits pursuant to 35 I1l.
Adm. Code 310.210.

BOARD NOTE: Subsections (a)(3)(B) through (a)(4) are derived
from 40 CFR 122.21() (19944).

A permit application for any proposed increase in pollutant

loading that necessitates a new, renewed, or modified

NPDES permit—wi f ithimitora
CWA Section-401-cerification; must include. to the extent

necéssarv for the Agency to determine that the proposed
activitypermit-application meeté the requirements of Seetifen

35‘I|I. Adm. Code 302.105, the following information:

A) Identification and characterization of the waters

. affected by the proposed load increase or proposed
- activity and their existing uses. Characterization must

address physical, biological and chemical conditions

of the watérs;

B) ldehti icati tification of th
iﬁ;:reases for the applicable parameters and of the -
potential impacts of the proposed activity on the
affected waters; |

QC) The Qufgose and anticipated benefits of the proposed

activity. 'Such benefits may include, but are not

limited to:
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D)

ii)

iv)

Providing a centralized wastewater collection -

and treatment system for a previously

unsewered community;

Expansion to provide service for énticigated

résidential or industrial growth consistent with a

community’s long range urban planning;

Addition of a new groduct line or production

increase or modification at an industrial facility:
or
An increase or the retention of current

employment levels at a facility.

Assessments of alternatives to proposed increases in

pollutant loading er-activities-subjectto-Agency

result in less of a load increase, no I_oad increase or

include, but are not limited to:

i)

i)

Additional treatment levels including no

discharge alternativ_es;

Discharge of waste to alternate locations

streams with greater assimilative capacity; or
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b)

d)

iii) Manufacturing practices that incorporate

pollution prevention techniques.

E) Any additional information that the Agency may

request.

Animal Waste Facilities

An applicant for an NPDES Permit in connection with the operation of an
animal waste facility shall complete, sign, and submit an NPDES
application in accordance with the provisions of 35 Ill. Adm. Code:
Subtitle E, Chapter L. :

Mining Activities

1) If, as defined by 35 Ill. Adm. Code 402.101, mining activities are
to be carried out on a facility for which an NPDES Permit is held
or required, the applicant must submit a permit application as
required by 35 Ill. Adm. Code 403.103, 403.104 and 405.104. If
the facility will have a discharge other than a mine discharge or

‘non-point source mine discharge as defined by 35 Ill. Adm. Code
402.101, the applicant shall also submit an NPDES Permit
apphcatmn in accordance with Section 309.223 on forms supplied
by the Agency..

2) As provided by 35 Ill. Adm. Code 403.101, except to the extent
contradicted in 35 Ill. Adm. Code: Subtitle D, Chapter I, the rules
contained in this Subpart apply only to 35 Ill. Adm Code Subtitle
D, Chapter I NPDES Permits.

3) As provided by 35 I1l. Adm. Code 406.100, except to the extent
provided in 35 Ill. Adm. Code: Subtitle D, Chapter I, the effluent
and water quality standards of 35 Ill. Adm. Code 302, 303 and 304
‘are inapplicable to mine discharges and non-point source mine
discharges.

New Discharges

Any person whose discharge will begin after the effective date of this
Subpart A or any person having an NPDES Permit issued by the U.S.
Environmental Protection Agency for an existing discharge which will
substantially change in nature, or increase in volume or frequency, must
apply for an NPDES Permit either: '
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1) No later than 180 days in advance of the date on Wh1ch such
NPDES Permit will be required; or

2) In sufficient time prior to the anticipated commencement of the
discharge to insure compliance with the requirements of Section
306 of the Clean Water Act (CWA) (33 U.S.C. 1251 et seq), or
with any other applicable water quality standards and applicable
effluent standards and limitations. '

€) Signatures

An application submitted by a corporation shall be signed by a principal
executive officer of at least the level of vice president, or his duly
authorized representative, if such representative is responsible for the
overall operation of the facility from which the discharge described in the
application form originates. In the case of a partnership or a sole
proprietorship, the application shall be signed by a general partner or the

~ proprietor, respectively. In the case of a publicly owned facility, the
application shall be signed by either the principal executive officer,
ranking elected official, or other duly authorized employee.

(Source: Amended at 20 Ill. Reg. 5526, effective April 1, 1996; Amended at 11l
Reg. ,_effective ,2002.)

Section 309.108 Tentative Determination and Draft Permit

Following the receipt of a complete application for an NPDES Permit, the Agency shall
prepare a tentative determination. Such deterrmnatlon shall mclude at least the
following:

a) A Statement regarding whether an NPDES Permit is to be issued or
denied; and

b) If the determination is to issue the permit, a draft permit containing:

1) Proposed effluent limitations, con51stent with federal and state
requirements;

2) A proposed schedule of compliance, if the applicant is not in
' compliance with applicable requirements, including interim dates
and requirements consistent with the CWA and applicable
regulations, for meeting the proposed effluent limitations;
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d)

3) A brief description of any other proposed special conditions which
- will have a significant impact upon the discharge.

A statement of the basis for each of the permit conditions listed in Section
309.108(b). '

For any proposed increase in pollutant Ioéding that

necessitates a new, renewed, or modified NPDES permit, with

a-hew-orincreased permitlimit subject to review pursuant to

35 1ll. Adm. Code 302.105, the tentative determination of the

Adgency with reaard to 35 lll, Adm, Code 302.105,

1) After ifs assessment pursuant to Section 309.1410)
B2 Aihreview, the Agencyvmust produce a written

analysis addressing the requirements of 35 lll. Adm. Code

302.105 this-Seectien-and provide a decision yielding one of
the following results.

A) If the proposed activitydemenstration meets the

requirements of 35 lll. Adm. Code 302.105this-Sestion, then
the Agéncy must proceed with public notice of the NPDES
permit—gFQWA—Seeﬁén-t}Q#eerﬁﬂeaﬁen and include the
written analysis as é part of‘the fact sheet accompanying the

public notice;

B) If the proposed activitydemenstration-does not meet the

requirements of 35 lll. Adm. Code 302.105this-Section, then

the Agency must brovide a written analysis to the applicant

and must be available to discdss the deficiencies that led to
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the disapproval. The Agency may suggest methods to
remedy the conflicts with the requirements of 35 lll. Adm.

Code 302.105this-Section.

C)  Ifthe proposed activitydemenstration does not meet the

requirements of 35 lll. Adm. Code 302.105this-Sestion, but
some lowering of water qualify is allowable, then the Agency
will contact the applicant with the results of the review. If the
reduced loading increase is écceptable to the applicant,
| .upon thé receipt of an amended applicationdemenstration,
the Agency will proceed to public noticer-or
2)  Ifthe reduced loading increase is not acceptable té the applicant,
the Agency will transmit its written analysisreview to the applicant in

the context of a NPDES permit denial er-a-CWA Section 404
l-ﬁ .‘l ' - ‘.A ’

ed)  Upon tentative determination to issue or deny an NPDES Permit:

1) If the determination is to issue the permit the Agency shall notify
the applicant in writing of the content of the tentative
determination and draft permit and of its intent to circulate public
notice of issuance in accordance with Sections 309.108 through
309.112;

2) If the determination is to deny the permit, the Agency shall notify
the applicant in writing of the tentative determination and of its
intent to circulate public notice of denial, in accordance with
Sections 309.108 through 309.112. In the case of denial, notice to
the applicant shall include a statement of the reasons for denial, as
required by Section 39(a) of the Act.

(Source: Amended at . : 11l Reg. - , effective ,2001.)
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Section 309.113 Fact Sheets

2)

For every discharge which has a total volume of more than 500,000
gallons (1.9 megaliters) on any day of the year, the Agency shall prepare
and, following public notice, shall send upon request to any person a fact
sheet with respect to the application described in the public notice. The
contents of such fact sheets shall include at least the following
information:

1) A sketch or detailed description of the location of the d15charge
described in the application;

2) A quantitative description of the discharge described in the
application which includes at least the following:

A)  The rate or frequency of the proposed discharge; if the
discharge is continuous, the average daily flow; :

B) For thermal discharges subject to limitation under the Act,
the average monthly temperatures for the discharge;

O The average daily mass discharged and average
concentration in milligrams per liter, or other applicable
limitations or prohibitions under applicable provisions of
the CWA or the Act or regulations adopted thereunder;

3) The tentative determinations requiréd under Section 309.108;

- 4) A Brief citation, including an identification of the uses for which

the receiving waters have been classified, of the water quality
standards and effluent standards and limitations applicable to the
proposed discharge; and

5) A more detailed description of the procedures for the formulation
of final determinations than that given in the pubhc notice,
including:

A) The 30-day comment period;

B) Procedures for requesting a public hearing and the nature
thereof; and

0 Any other procedures by which the public may participate
- in the formulation of the final determination.
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6) For any g‘ro’gosed increase in pollutant loading that

necessitates a new, renewed. or modified NPDES permit,

i uhﬂili‘=1-1=L"1L=A!(‘L=1=.-=A=)l==ll'-ll==ll D101 Q) - E\\
pursuant to 35 Ill. Adm. Code 302,105, the following
information:

A) A description of the activity, including identification of

water quality parameters for which there will be
anwhich-willexperience-the increased pollutant

loading;

the affected segments and identification of which uses
are most sensitive to the proposed load increase;

C) A summary of any review comments and

recommendations provided by the lllinois Department
of Natural Resources, local or regional planning
commissions, zoning boards and any other entities
the Agency consults regarding the proposal;

D)  Anoverview of alternatives considered by the
' applicant and identi i isi

alternatives imposed to lessen the load increase
 associated with the grogosed activity; and

E)

at the Agency who can provide additional information.

b) The Agency shall add the name of any person or group, upon request, to a
mailing list to receive copies of fact sheets. :

(Source: Aniended at ’ 1. Reg. , effective R 2001.)

Section 309.141 Terms and Conditions of NPDES Permits
SUBPART A: NPDES PERMITS
Section 309.141 . Terms and Conditions of NPDES Permits

In establishing the terms and conditions of each issued NPDES Permit, the Agency shall
_apply and ensure compliance with all of the following, whenever applicable: '

28



g -

h)

Efﬂuent} limitations under Sections 301 and 302 of the CWA;
Standards of performance for new sources under Section 306 of the CWA;

Effluent standards, effluent prohibitions, and pretreatment standards under-
Section 307 of the CWA,;

* Any more stringent limitation, including those: -

1) necessary to meet water quality standards, treatment standards, or
schedules of compliance, established pursuant to any Illinois
statute or regulation (under authority preserved by Secnon 510 of

the CWA),
2) neceséary to meet any other federal law or regulation, or
3) required to implement any applicable water quality standards; such

limitations to include any legally applicable requirements
necessary to implement total maximum daily loads established
pursuant to Section 303(d) of the CWA and incorporated in the
continuing planning process.approved under Section 303(e) of the
CWA and any regulations or guidelines issued pursuant thereto;

Any more stringent legally applicable requirements neceésary to comply
with a plan approved pursuant to Section 208(b) of the CWA;

Prior to promulgation by the Administrator of the U.S. Environmental
Protection Agency of applicable effluent standards and limitations
pursuant to Sections 301, 302, 306 and 307 of the CWA, such conditions
as the Agency determines are necessary to carry out the provisions of the
CWA; '

If the NPDES Permit is for the discharge of pollutants into navigable
waters from a vessel or other floating craft (except that no NPDES Permit
shall be issued for the discharge of pollutants from a vessel or other
floating craft into Lake Michigan) any applicable regulations promulgated
by the Secretary of the Department in which the Coast Guard is operating,
establishing specifications for safe transportation, handling, carriage,
storage and stowage of pollutants; and

If the NPDES Permit is for the discharge of pollutants from other than wet

weather point sources into the Lake Michigan Basin as defined at 35 I11.
Adm. Code 303.443:
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1)

2)

Total Maximum Daily Loads (TMDLs) and Waste Load

- Allocation (WLA) will be established through either the LaMP or a

RAP for an Area of Concern. If a LaMP or RAP has not been
completed and adopted, effluent limits shall be established
consistent with the other provisions of this Section, including, but
not limited to, Additivity, Intake Pollutants, Loading Limits, Level
of Detection/Level of Quantification and Compliance Schedules.
When calculation of TMDLs or a Waste Load Allocation is

.incomplete and it is expected that limits established through other

provisions will be superseded upon completion of the TMDL or
Waste Load Allocation process, those limits shall be identified as
interim and the permit shall include a reopener clause triggered by
completion of a TMDL or WLA determination. Any new limits
brought about through exercise of the reopener clause shall be
eligible for delayed compliance dates and compliance schedules

- consistent with Section 39(b) of the Act [415 ILCS 5/39(b)], 35 IIL

Adm. Code 309.148, and 35 Ill. Adm. Code 352.Subpart H.

35 Ill. Adm. Code 302.590 establishes an acceptable additive risk
level of one in 100,000 (10(-5)) for establishing Tier I criteria and
Tier II values for combinations of substances exhibiting a
carcinogenic or other nonthreshold toxic mechanism. For those
discharges containing multiple nonthreshold substances application -
of this additive standard shall be consistent with this subsection.

A) For discharges in the Lake Michigan basin containing one
: or more 2,3,7,8-substituted chlorinated dibenzo-p-dioxins
or 2,3,7,8-substifuted dibenzofurans, the tetrachloro
dibénzo-p-dioxin 2,3,7,8-(TCDD) toxicity equivalence
concentration (TECtcpp) shall be determined as outlined in

- subsection (h)(2)(B).
B) - The values listed in the following Table shall be used to

determine the 2,3,7,8-TCDD toxicity equivalence
concentrations using the following equation:

(TEC)TCDD = Slgma(C)x (TEF)X (BEF)X
WHERE:
(TEC)rcpp = 2,3,7,8-TCDD toxicity equivalence

concentration in effluent
(C)x = Concentration of total chemical x in effluent

(TEF)x = TCDD toxicity equivalency factor for x
(BEF) - TCDD bioaccumulation equivalency factor
for x
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3)

9

TABLE

Congener TEF BEF
2,3,7,8-TCDD 1.0 1.0
1,2,3,7,8-PeCdd 0.5 0.9
1,2,3.,4,7,8-HxCDD 0.1 03
1,2,3,6,7,8-HxCDD 0.1 0.1
1,2,3,7.8,9-HxCDD 0.1 0.1
1,.2,3,4,6,7,8-HpCDD 0.01 0.0
OCDD : 0.001 0.0
2,3,7,8-TCDF 0.1 0.8
1,2,3,7.8-PeCDF 0.05 0.2
2,3.4,7,8-PeCDF 0.5 1.6
1,2,3,4,7,8-HxCDF 0.1 0.0
1,2,3,6,7,8-HxCDF 0.1 0.2
2,3.4,6,7,8-HxCDF 0.1 0.7
1,2,3,7,8,9-HxCDF 0.1 0.6
1.2,3.4.6,7,8-HpCDF 0.01 0.0
1.2,3.4,7,8,9-HpCDF - 0.01 0.4
OCDF 0.001 0.0

Any combination of carcinogenic or otherwise
nonthreshold toxic substances shall be assessed on a case
by case basis. The Agency shall only consider such
additivity for chemicals that exhibit the same type of effect
and the same mechanism of toxicity, based on available
scientific information that supports a reasonable
assumption of additive effects.

Conversion factors for determining the dissolved concentration of
metals from the total recoverable concentration.

A)

~ The numeric standards for certain metal parameters in 35

I1l. Adm. Code 302.504 are established as dissolved forms
of the substance since the dissolved form more closely
relates to the toxicology literature utilized in deriving the
standard. However, most discharge monitoring data used in
deriving a PEQ will be from a total recoverable analytical

~ method and permit limits if and when established will be _

set at total recoverable to accommodate the total
recoverable analytical method. The Agency will use a

. conversion factor to determine the amount of total metal

corresponding to dissolved metal for each metal with a
water quality standard set at dissolved concentration. In the
absence of facility specific data the following default
conversion factors will be used for both PEQ derivation
and establishing WQBELSs. The conversion factor
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B)

represents the portion of the total recoverable metal
presumed to be in dissolved form. The conversion values
given in the following table are multiplied by the
appropriate total recoverable metal concentration to obtain
a corresponding dissolved concentration that then may be
compared to the acute or chronic standard. A dissolved
metal concentration may be divided by the conversion
factor to obtain a corresponding total metal value that will
generally be the metal form regulated in NPDES permits.

| Metal Conversion Factor

Acute Standard = Chronic Standard

Arsenic : 1.000 1.000

Cadmium 0.850 0.850

[Chromium (Trivalent) |0.316 — [0.860

Chromium (Hexavalent) {0.982 0.962

Copper [0.960 0.960

Mercury  |0.850 0.850

Nickel ' 0.998 ' 0.997

Selepium : 0.922 , 0.922

Zinc 0978 "[0.986

A permittee may propose an alternate conversion factor for
any particular site specific application. The request must
contain sufficient site specific data, or other data that is
representative of the site, to identify a representative ratio
of the dissolved fraction to the total recoverable fraction of
the metal in the receiving water body at the edge of the
mixing zone. If a site specific conversion factor is
approved, that factor will be used for PEQ derivation and
establishment of a WQBEL in lieu of its default counterpart
in subsection (h)(3)(A).

4) Reasonable potential to exceed.

A)

The first step in determining if a reasonable potential to
exceed the water quality standard exists for any particular’
pollutant parameter is the estimation of the maximum
expected effluent concentration for that substance. That

* estimation will be completed for both acute and chronic

exposure periods and is termed the PEQ. The PEQ shall be
derived from representative facility specific data to reflect a

95 percent confidence level for the 95th percentile value.

32



0.1

1.4
1.3
1.2

1.2

12
1.1
1.1
1.1
1.1
1.1

1.1 .

1.1
1.1
1.1

- 11

1.1
1.1
1.1
1.1
1.1
1.0
1.0
1.0
1.0

0.2

1.9
1.6
1.5
1.4
14
1.3

- 1.3

1.3
1.2
1.2
1.2
1.2
1.2
1.2
1.2

[ T QR SU S U S Wy
O powk pd pd ek

1.0

1.0

These data will be presumed to adhere to a lognormal
distribution pattern unless the actual effluent data
demonstrates a different distribution pattern. If facility
specific data in excess of 10 data values is available, a
coefficient of variation that is the ratio of the standard
deviation to the arithmetic average shall be calculated by
the Agency. The PEQ is derived as the upper bound of a 95
percent confidence bracket around the 95th percentile value
through a multiplier from the following table applied to the
maximum value in the data set that has its quality assured
consistent with 35 I1l. Adm. Code 352.410 as appropriate
for acute and chronic data sets.

. PEQ = (maximum data point)(statistical multiplier)

Coefficient of Variation
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B)

9]

i)

If the PEQ is less than or equal to the water quality
standard, there is no reasonable potential and no
limit will be established in the permit.

If the PEQ is more than the water quality standard,
the Agency will proceed to consideration of dilution
and mixing pursuant to subsection (h)(5).

If facility-specific data of 10 or less data values is

available, an alternative PEQ shall be derived using the

table in subsection (h)(4)(A) assuming a coefficient of
variation of 0.6, applied to the maximum value in the data |
set that has its quality assured consistent with 35 Ill. Adm. .
Code 352.410. .

i)

iii)

If the PEQ is less than or equal to the water quality
standard, there is no reasonable potential and no
limit will be established in the permit.-

If the PEQ exceeds the water quality standard, an
alternative PEQ will be calculated using the
maximum value in the data set and a multiplier of
1.4. If the alternative PEQ also exceeds the water
quality standard, the Agency will proceed to
consider dilution and mixing pursuant to subsection

mES).

If the PEQ exceeds the water quality standard but
the alternative PEQ is less than or equal to the
standard, the Agency will either proceed to consider
dilution and mixing pursuant to subsection (h)(5), or
will incorporate a monitoring requirement and
reopener clause to reassess the potential to exceed
within a specified time schedule, not to exceed one
year. In determining which of these options to use
in any individual application, the Agency shall
consider the operational and economic impacts on
the permittee and the effect, if any, deferral of a
final decision would have on an ultimate
compliance schedule if a permit limit were
subsequently determined to be necessary.

The Agency shall compare monthly average effluent data
values, when available, with chronic aquatic life, human
health and wildlife standards to evaluate the need for
monthly average WQBELSs. The Agency shall use daily
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)

effluent data values to determine whether a potential exists
to exceed acute aquatic life water quality standards.

D) The Agency may apply other scientifically defensible -
statistical methods for calculating PEQ for use in the
reasonable potential analysis as provided for in Procedure
5.b.2 of Appendix F to 40 CFR 132, incorporated by
reference at 35 T1l. Adm. Code 301.106.

E) . Regardless of the statistical procedure used, if the PEQ for
the parameter is less than or equal to the water quality
standard for that parameter, the Agency shall deem the

- discharge not to have a reasonable potential to exceed, and
a water quality based effluent limit (WQBEL) shall not be
required unless otherwise requlred under 35 1ll. Adm. Code
352.430.

If the PEQ for a parameter is greater than the particular water
quality standard, criteria or value for that parameter, the Agency
will assess the level of treatment being provided by the discharger.
If the discharger is providing (or will be providing) a level of
treatment consistent with the best degree of treatment required by
35 IIl. Adm. Code 304. 102(a), the PEQ derived under subsection -
(h)(4) shall be compared to a preliminary effluent limitation (PEL)
determined by applying an appropriate mixing zone or a default
mixing zone to the discharge. Mixing opportumty and dilution
credit w1ll be cons1dered as follows:

A) Dlscharges to tnbutanes of the Lake Michigan
Basin shall be considered to have no available
dilution for either acute or chronic exposures, and
the PEL will be set equivalent to the water quality
standard unless dilution is documented through a
mixing zone study: |

B) Bioaccumulative chemicals of concern (BCCs):

1) 'No mixing shall be allowed for new
discharges of BCCs commencing on or after
December 24, 1997. The PEL will be set
equivalent to the water quality standard.

i) Mixing shall be allowed for discharges of
- 'BCCs which existed as of December 24,

1997 in accordance with the requirements of

35 Ill. Adm. Code 302.530.
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Direct discharges to the Open Waters of Lake

S
Michigan shall have a default mixing allowance of
2:1 for acute standards, criteria or values and 10:1
for chronic standards, criteria or values if the
discharge configuration indicates that the effluent
readily and rapidly mixes with the receiving waters.
Ifready and rapid mixing is in doubt the Agency
shall deny any default dilution or mixing allowance
and require a mixing or dispersion study to
determine the proper dilution allowance. If the
discharger applies for more than the default dilution
or mixing allowance, it must submit a mixing or
dispersion study to justify its request. Whenever a
mixing or dispersion study is available, it shall be
used to determine dilution or mixing allowance in
lieu of the default allowance.
6) Pfeliminary effluent limitations calculations.
(A)  The preliminary effluent limitation (PEL) is calculated in a
~ simple mass balance approach reflecting the dilution
allowance established in subsection (h)(5):
WQS =[(Qe)(PEL) + (Qd)(Cd)] / [Qe + Qd] or
- PEL=[WQS(Qe +Qd) - (Qd)(Cd)]/ Qe -
WHERE:
WQS = applicable water quality standard, criteria or value
Qe = effluent flowrate
Qd = allowable dilution flowrate
Cd = background pollutant concentration in dilution water
B) The representative background concentration of pollutants

to develop TMDLs and WLAs calculated in the absence of
a TMDL shall be established as follows: .

0

"Background" represents all pollutant loadings,
specifically loadings that flow from upstream
waters into the specified watershed, water body, or
water body segment for which a TMDL or WLA in
the absence of a TMDL is being developed and
enter the specified watershed, water body, or water
body segment through atmospheric deposition,
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(i)

(iii)

chemical reaction, or sediment release or
resuspension.

When determining what available data are
acceptable for use in calculating background, the
Agency shall use its best professional judgment,
including consideration of the sampling location
and the reliability of the data through comparison,
in part, to detection and quantification levels. When
data in more than 1 of the data sets or categories

* described in subsection (h)(6)(B)(iii) exists, best

professional judgment shall be used to select the
data that most accurately reflects or estimates
background concentrations. Pollutant degradation
and transport information may be considered when
using pollutant loading data to estimate a water
column concentration.

The representative background concentration for a
pollutant in the specified watershed, water body, or
water body segment shall be established on a case-
by-case basis as the geometric mean of: acceptable
water column data; water column concentrations
estimated through use of acceptable caged or -
resident fish tissue data; or water column
concentrations estimated through the use of*
acceptable or projected pollutant loading data.

- When determining the geometric mean of the data

for a pollutant that includes values both above and
below the detection level, commonly accepted
statistical techniques shall be used to evaluate the
data. If all of the acceptable data in a data set are
below the detection level for a pollutant, then all the
data for the pollutant in that data set shall be
assumed to be zero.

7) Water quality based effluent limitations.

,A)

B)

If the PEQ is less than or equal to the PEL, it will be
concluded that there is no reasonable potential to exceed.
Under such circumstances a permit limit for that
contaminant will not be set unless otherwise justified under
one or more provisions of 35 I1l. Adm. Code 352.430.

If the PEQ is equai to or greater than the PEL, and the PEQ
was calculated using a data set of more than 10 values, a
water quality based effluent limitation (WQBEL) will be
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included in the permit. If the PEQ was calculated using a
data set of less than or equal to 10 values, and the
alternative PEQ calculated under subsection (h)(4)(B) also
exceeds the PEL, a WQBEL will be included in the permit.

1)) If the PEQ was calculated using a data set of less than or
equal to 10 values, and the PEQ is greater than the PEL but
the alternative PEQ is less than the PEL, the Agency will
either establish a WQBEL in the permit or incorporate a

~ monitoring requirement and reopener clause to reassess
potential to exceed within a specified time schedule, not to
exceed one year. In determining which of these options to
use in any individual application, the Agency shall consider
the operational and economic impacts on the permittee and
the effect, if any, deferral of a final decision would have on
an ultimate compliance schedule if a permit limit were

- subsequently determined to be necessary.

D)  The WQBEL will be set at the PEL, unless the PEL is
appropriately modified to reflect credit for intake pollutants
‘when the discharged water originates in the same water
body to which it is being discharged. Consideration of
intake credit will be limited to the provisions of 35 Ill.
Adm. Code 352.425.

E) The reasonable potential analysis shall be completed

: separately for acute and chronic aquatic life effects. When
WQBELSs are based on-acute impacts, the limit will be
expressed as 4 daily maximum. When the WQBEL is based
on chronic effects, the limit will be expressed as a monthly
average. Human health and wildlife based WQBELs will
be expressed as monthly averages. If circumstances
warrant, the Agency shall consider alternatives to daily and
monthly limits. '

" (Source: Amended at 23 TIl. Reg. 11287, effective August 26, 1999)

i) If the NPDES permit is for a discharge that constitutes an

increase in pollutant loading that necessitates a new, renewed or modified

NPDES permit, the Agency must complete an antidegradation assessment

subsection: ‘.to determine compliance with 35 [ll. Adm. Code 302.105. The
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‘assessment to determine compliance with 35 Ill. Adm. Code 302.105

must be made on a case-by-case basis. The Agency must consider

the:

1) criteria stated in 35 lll. Adm. Code 302.105(c)(2); and

2) the following information:

A)

B)

C)

Identification and characterization of the waters

affected by the proposed load increase or proposed

activity and‘ their existing uses. Characterization must

address ghysical, biological and chemical conditions

of the waters: -

Identification and quantification of the proposed load

increases for the agplicable, parameters and of the

potential impacts of the proposed activity on the

affected waters;

The purpose and anticipated benefits of the proposed

activifv. Such benefits may include, but are not

limited to:

i) Providing a centralized wastewater collection

and treatment system for a previously
-unsewered community;

ii) Expansion to provide service for anticipated

residential or industrial growth consistent with a

community’s long range urban planning:
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m Addifion of uct | ucti
increase or modification at an industrial facility,
or

iv)  Anincrease or the retention of current

emplovmenfc levels at a facility.

D)  Assessments of alternatives to proposed increases in
pollutant loading er-activities-subject-to-Agency

ee{:tlﬂeat}ena#suaﬁt—t&Seet}efMM—eﬁhe—GWA. Hicati ' ' fo that

result in less of a load increase, no load increase or

minimal environmental degradation. Such alternatives

 include, but are not limited to:

i)~ Additional treatment levels including no

discharge alternatives:

) Discharge of waste to alternate locations

including publicly-owned treatment works and
streams with greater assimilative capacity; or -
iii Manufacturing practices that incorporate

pollution prevention techniques: and

E) _ Any of the information sou rces identified in subsection

3021053135 IIl. Adm. Code 302.105(c)(2)(C).
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Attachment A

| BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

- INTHE MATTER OF:

- 303:205, 303.206, and102.800-102.830

)
. )
REVISIONS TO ANTIDEGRADATION ) R01-13
RULES: 35 ILL. ADM. CODE 302.105, ) (Rulemaking-Water)
)
)

COMMENT OF JLLINOIS ENVIRONMENTAL PROTECTION AGENCY

"NOW COMES tﬁe ILLINOIS ENVIRONMENTAL PROTECTION.AGENCY
(Ilinois EPA), by its attorney, Connie L. Tonsor, and hereby emeits comments in
the above rulemaking. |

‘ GENERAL COMMENT
‘ i) : “The ll_linois EPA eppreciates the lllinois Pollution Control Board’s (“B’e'afd”)
efforts in this rulemaking to emend the wa’tef euality standard, Section 302.1 Q5,
anfidegradatien. The Board's attention and efforts have facilitated an amended
' anﬁidegradation standerd‘ that the lllinois EPA believes will' continue to assure
p.rotection. of fhe waters of the State of lllinois whiie recognizing the need for |
| continued development and utilization of the Water'resou,rcee of the State. Asa
result; the Illinois EPA' has very few s}ubst‘a.ntive comments or concerns with
regard te Section 302. 105 (a) through (e) of the rulemaking. |
| A!though the lllinois EPA did not propose the Part 354 lmplementa’non
_ regulatlons to be a part of the Board s water quahty standard but proposed them
as the process that the llhn0|s EPA would follow in mteractmg with proposal -

appllcants the mclusnon of the draft Part 354 agency rules as they relate to the



NPDES permitting process is, as it testified at hearipg, acceptab(e to the lllinois
EPA. | |

HoWever, the new subsection 302.105(f) is applicable to the permit
prccess as well as to the review of activities reduiring a Secﬁon'401 of the ‘C'Iean
Water Act (“Section 461 "), 33 _U.S'.‘C § 1341, water qdality certification prior to
, federal permit issuance. In contrast to the NPDES permitting program, the -
lllincis EPA is.nct the d'elegated pemﬁitting agency for federal permits but must
work with several federal perrpitting agencies inthe Secﬁcn 401 certification v-
process The lllincis EPA needs to coordinate the procedurat aspects of the
antidegradation review and the pubhc notice aspects of the review with the U. S.

- Army Corps of Engineers, the F.ederal Energy Regulatory Commission, and

" Nuclear Regulatory Ccmmiss}ion. T he review and coo_rdinaticn with the %ede.ral
regulatory prccesses is nct complete. Therefore, it is iﬁpoﬁaht that the

'Almplementatlon procedures for the Sectlon 401 certification remain Agency rules.
- Adoption by the Board of Section 401 certlﬁcatlon procedures as a part of the.

- water quahty standard prior to full coordination wuth the federal agencnes may
cause conﬂlcts with the federal process. -

T-hevAgency notes that_ it has developed agency procedural rules 'fof the
Section 401 certification process pursuant to Section 4(m) vof the Act, 415 ILCS
5/4(m), and Section 401 (e) of the CWA, 53 V,U.S.C. § 1341. It will work toward the
~ adoption of antidegradaticn assessment.rMes as part of the revis‘icn of Part 395.
2) Many of the proposed agency regula;tions, now Sve.ction 302.105(f)

address day-to-day communication between the p.ermit. applicant and the lllinois



EPA. The substéntive‘requirements of the antidegradaﬁon water quaiity.
sfandard are contained within Section 302.105 (a) through (e) of the first notice .
document. Several of the aspects of the day-to-day operation, such as how. '
the lllinois EPA will respond to informal inquiries, seem inappropriate to be

~ contained within the water quality sténdafd'for the State. These are the
operational aspe,cts reachi"ng a decision with regard to a permit. The lllinois
EPA would suggest that the communicational aspects hot be a part of the.
Board’s regulations. Additionally, the Illinois EPA, with regérd to the National
Pollutéht Discharge Elimination System ("NPDES”) p.ortiqn of Sectiqn
30‘2.10‘5(f)., urges fhe Boafd to plé‘ce the‘permitting procedufes in 35 . Adm.

Code 309, which addresses procédureé for permit issuance.

SPECIFIC COMMENTS

1) Section 302.105(b)(4)- |

The new subsection reference“‘must be assessed pursuant to subsectibn (f)'is.
applicable to the permit process as well‘ as to the review of activities requiring a
Section 401, water quality certification prior to federal permit issuance. The
llinois EPA must work with several fedefal 'agencies in the Section 401 |
certification process. Thé lllinois EPA needs to coordinate the pfocedura!
aspects of the aﬁtidegradaﬁén review with t.h'ose .agencies. Therefére,‘ itis -
importént thét the i.mplementation process of the Section 401 of review remain -
Agency rules. The Agency notes that his has deve!oped' agency procedux;al fules

' for the Section 401 certification procesé pursuant to S'}ectkion 4(m) of the Act, 415



ILCS 5/4(m), and Section 401(e) of the CWA, 33 U.S.C. §1341 for the CWA '

cgartiﬁcation.

Recommended language:
4) | “Any proposed increase in 'pollutar;t loading requiring an
NPDES permit é_r—é—GWA%%l—certiﬁcation fof an ORW must
| be assesséd pursuant to a subsection (f) to defermine
comblia"nce with this Section.
5) “Any activity requiring a CWA Section 40_1 certification for an f
- ORW must be éssessed ~durir'\g the Section 401 ggy_'_tiﬁg:gtign

process to determine compliance with this section.”

'2)  Section 302.105(d)(6)

The Sectidn 401 certiﬁcation proéess-does not use the phrase “general”
Sec-ti'on 401 certiﬁcaﬁon. . ln..brder_ to elim‘inateAaq_y potential confusiovn, the |
lllinois EPA suggests that the térm “g‘eneral" be replaced with the phrase: “for -
nationwide or regional Secﬁon 404 permits.” |

'Recommended iangﬁage: B
“Discharges pe’rrhifted under a éurrént general NPDES permit as
provided by 415 ILCS 5/39(b) o;' é general-G\WA-Section 401 certiﬁca’;ion

for nationwide or reqiénal Section 404 permits are not subject to facility- -

| specific antidég;adatidn review; however, the Agency must assure that
individual pérmits or certifications are required prior to all new pollutant

loadings or hydrological modifications that necesSitate_a new, renewed or



modified NPDES permit or CWA, Section 401 certiﬁcation that affect

waters of particular biological significance; or’
3) | Section 302.105(f) |

The Illinois EPA has three overall comments with regard to Section
302.105(f). - | |

A) B The lll‘inlois EPA stfongly ufges the Board to deleté references to
' Athe‘ Section 401 certiﬁcation process from the new Section 302._105(f) for the |
" reasons stated in the testimony of Toby Frevert and incorporéted into this.
com.men;( by referencé and for the reaéoné étated in the General Cémments_.

B) The lllinois EPAis currehﬂy réviéwing the_{ar_xguage of first nétice
302.105(f) for the purpbsé of vstreamiin‘ing the Ianggagé énd placing the portio_n:s
that concern the substantive review process Vint.o 35 1lI. Adm. Cod'e. 309 The
lllinois EPA has not yet cbmpleted ‘thié process but will hévé language évailable
at tHe heariﬁg in thié matter. Preliminarily, the lllinois EPA bélieves_ that th,e |
communicational asbects of Section 302.1 05;(f), .302.105(f)(2)(A).a.r|.d (©), shbuld
be removed from Board regulations. | Therefore, the B.Qard regulations would
addresé reviews that are a bart of th‘e formal permit.prbcess. :

However, the lllinois EPA note_é: that a Iéck of.blarity‘ in the language may
have occurred in the draﬁ implerﬁehtation rﬁles! which are now ‘Section |
3Q2.105(f) of the water quality s’tandjar.d‘. It koﬁers_lahguége corrections to
address the lack of clarity inv this comment. The “démonstréﬁon review” languag.e' :
~ developed when the proponent of the activity was required to provide in'formatioriA

that demonstrated that its proposal would meet the requirements of the Section



362.105. During the rulemaking process and hearing'proc.:éss, the Hli‘rjbis EPA
generally agreed that the “derﬁonstration by the proponéht” concept should be
replaced with an “assessment of the proposed activity” by-}the. lllinois EPA
concept. The Part 354 language was not changed to reflect this agreement, and
the language in Section 302.105(f) should be modified to 'réﬂect this change. |

| C) During the formulation of the antidegradaticn:regulati,ons', concerns
’ a.rcse tﬁat the Agency no’g create a situation in which severél appeals oprarts of
a permit decision or cer_tiﬂc;ation decision could occur. However, the workgroup |
“and the Agency agreed that a need existed Afor thé Agehcy to _review projects in a
pfeliminary stage and prior to the filing of an application. This would facilitate
planning for the regulated con'imunify. The Agency made a commitment to the
| 'régulated community to conduct this p‘relimin.ary review. |

Therefore, in the Proposed Part 354 fules, the Agency set out a two-tiered

review and stated that it would initiate the review p_rbcéss based on an informai
inquiry.’ However, the Agency emphasized that no appéal of the decision on a
prelimina& inquiry could occuroutside of the permit'denial or certiﬁcatibn

~process and the formality of its response would depend upon the ft_:rmaiity of the

"~ inquiry.

This two-tie'red’process has become rﬁing!ed in Section 302.105(f)(2)(B).
Currently, Séctio_n 302.1'05(‘f)(2)(Bj, the cross-refe‘rehce,ié to subéection
O)AI). Therefore, no immediéte appeal is available of the decision after
: recéipt of an application. Howéver, an immedia_te appeal arguably could be -

brdught after the Agency’s as‘séssment of an informal or preliminary inquiry



pursuant to Section 302.195(f)(2)(A)(i). Originally, the Agenéy intended that no
separate appeal' of an éssessment decision, based on .a request for a review of a
project prior to.the submission of a permit iapplicétion or Section 401 certification
ap_plicatidn or.the formal permit applicaﬁoh was available. The proponent could
appeal the decision only'in the go»ntext of a permit denial or cerﬁﬁcation denial.
This prevénted multiple'appeals of iss_uesAin a permit.

Therefpré, the Agehcy sﬁggests tha;c the Board change. the}cAross-
referenbe in Section 302.1 05(f)(2)(B) to “(H(2)(A)": The Agency furﬁher suggests
that a cross-reference be added in Se‘ction‘302.1 05(f)(2)(D) to subsection

(F)(2)(A)(ii). The language would read: “After its r'.eviewLpursuant to subsection

(H2)(AX(ii), the 'Agenﬂcy must produée a written analysis addressing the "
‘ r'equiféments of this Section and prgjyi'de a decision ’yielding one of the following
results:” | |
Recommeﬁded language:
f) In co‘nducting aﬁ antidegradation assessrﬁgnt p,ursuant to this
Section, the Agency,. mustA comply with the following procedures.
| 1-) : A pérmit application for any proposed increase in p'o.llutant ‘
loadiné that necessitates a néw, renAe;wed, or modiﬁed‘
"~ NPDES permit, with a new or increaéed permit limiter-a
QWA—Seeﬁen—M—eerﬁﬁeaﬁea;—must include, to the éxtent
necessary for the Agency to determine that the proposed

_a_gg\_n_tymw meets the requirements of Section
302.1 05,'the following information:...



2)

D)  Assessments of alternatives to proposed increases in

~ pollutant loading w

GMW@FH@%WMM that

result in less ofaload i mcrease, no load increase or
minimal environmental degradation. Such alternatives
include...

The Agency must complete an antidegradation assessment

demenstratien-review-in accordance with the provisions of this

Section.
A) 'fhe anﬁdegradation assessment pursuant to this Sectioh is
a part of the NPDES permlttmg process w .
4 404—eert;ﬁea%eri—p#eeess However, apphcants may initiate
communlcatnon with the» Agency, preferably during the
plarining Stagé forAany load increase. Communicatioh will
help assure the adequacy of ?nform;ation necessary to

complete ancenstitute-an antidegradation

assessnﬁentéemens#aﬁen 'and avoid or minimiZe delays ahd
requests for supplemental information during the permi’tting. |
stage. The Agency assessﬁient*teviewprbpess must be
Jinitiated by:>

i....
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D)

i) reeeipt of application for an NPDES permit issuance,

renewal or modification-or-a-CWA-Section-40+

A hroponent seeking an immediate review of the results of

the Agency’s assessmentreviewpursuant to subsection

'(f)(2)(A) hust do so within the NPDES permit process erthe
. g!ﬁ[ﬂ S "- 1g1 lng- ‘o -

After an essessmeht{:evieWpursuant to subeeCtion (f)(2)(A)(i),

the Agency must consult with the proponent and respohd:

i) in writing to written reciuests. The written response
will include a statement by the Agency mdlcatmg

whether the Droposed actnvntve\emens{cra%ren based

upon the information provided or information acquired'
by the Agency during the review process, meets the
criteria of this Section.

i)... |

iii). .. o '

After its W

| (D_(g)(_A)ﬂl_)Fewew the Agency must broduce a written

analysis addkessing the requirements of this Section and
provide a decision yielding one of the following results.
i) If the proposed activitydemonstration meets the

requirements of this Section, then the Agency must



iii)

proceed with public notice of the NPDES permit-er

ification and include the written
analysis as a part of the fact sheet accompanying the

public notice;

If the proposed activitydemonstration-does not meet

the requirements of this Section, then the Agency

'must provide a written analysis to the applicant and

must be available to discuss the deficiencies that led

to the disapproval. The Agency may suggest

methods to remedy the conflicts with the requirerﬁents
of this iSecfion. |

I the prop oséd_.activityéemenst;aﬁen does not meet
the reduiréments of this Section, but some IQwéring of
water quality is allbWable, then the Agency will

contact the applicant with the results of the review. If

the reduced loading increase is acceptable to the

. applicant, upon the receipt of an amended

agglicatidnéeméas#aﬁeﬂ,' the Agency will proceed to
public notice; or if the reduced Idading increase is not.
acéeptable to the applicant, the Agency will transmit

its written analy‘sispes.ci»ew to the applicant in the

context of a NPDES permit denial er-a-CWA-Section

104 certification-denial.

‘ 10 .



3) The Agency will conduct public notice and public participation
through the public notice procedures found in 35 lll. Adm. Code
309.109 o CWA Section-404-certification. ...




August 10, 2001

'VResp.ectfully submitted,

llhnms Environmental Protection Agency

1021 North Grand Ave. East
P.O. Box 19276
Springﬁeld, lllinois 62794-9276
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COUNTY OF SANGAMON
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I, the undersigned, on oath state that I have served the attached COMMENT upon the person to whom it is
directed, by placing a copy in an envelope addressed to:

Dorothy Gunn,Clerk

Illinois Pollution Control Board
James R. Thompson Center

100 West Randolph, Suite 11-500
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Marie Tipsord, Attorney

Illinois Pollution Control Board
James R. Thompson Center

100 West Randolph, Suite 11-500
Chicago, Illinois 60601
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Kay Anderson

American Bottoms RWTF
One American Bottoms Road
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(FIRST CLASS MAIL)
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Barnes & Thormburg

2600 Chase Plaza
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_ Chicago, Illinois 60603
(FIRST CLASS MAIL)

Karen L. Bernoteit

IL Environmental Regulatory Group

215 East Adams Street
Springfield, Illinois 62701-1199
(FIRST CLASS MAIL)

Chris Bianco
Chemical Industry Council

9801 West Higgins Road, Suite 515

Rosemont, Illinois 60018
(FIRST CLASS MAIL)

Christine Bucko

Assitant Attorney General

188 West Randolph, 20th Floor
Chicago, Illinois 60601 ’
(FIRST CLASS MAIL)

Jack Darin

. Sierra Club, Illinois Chapter

200 North. Michigan, Suite 505
Chicago, Illinois 60601
(FIRST CLASS MAIL)

Albert Eftinger
Environmental Law and Policy Center

.35 East Wacker Drive, Suite 1300

Chicago, lllinois 60601-2110
(FIRST CLASS MAIL)

Susan M. Franzetti

Sonnenschein Nath and Rosenthal
8000 Sears Tower

233 South Wacker Drive

Chicago, Illinois 60606

(FIRST CLASS MAIL)

James T. Harrington

Ross and Hardies

150 North Michigan, Suite 2500
Chicago, Illinois 60601
(FIRST CLASS MAIL)

John M. Heyde

Sidley & Austin

Bank One Plaza,

10 South Dearborn Street
Chicago, Illinois 60603
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Katherine Hodge

Hodge Dwyer Zeman

3150 Roland Avenue

Post Office Box 5776
Springfield, Hlinois 62705-5776
(FIRST CLASS MAIL)

Richard J. Kissel

Gardner, Carton and Douglas

321 North Clark Street, Suite 3400
Chicago, Illinois 60610

(FIRST CLASS MAIL)

Sharon Neal

ComEd - Unicom

Law Department

125 South Clark Street
Chicago, Illinois 60603
(FIRST CLASS MAIL)

Jerry Paulson

McHenry County Defenders
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Woodstock, Illinois' 60098
(FIRST CLASS MAIL)

Irwin Polls
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6001 West Pershing Road
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Thomas Safley
Hodge Dwyer Zeman
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.Post Office Box 5776

Springfield, Illinois 62705-5776
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Cindy Skrudkrud

4209 West Solon Road
Richmond, Illinois 60071
(FIRST CLASS MAIL)

Georgia Vlahos
Dept of the Navy

. Naval Training Center

2601A Paul Jones Street
Great Lakes, Illinois 60088-2845
(FIRST CLASS MAIL)

Charles Wesselhoft

Ross and Hardies

150 North Michigan, Suite 2500
Chicago, Illinois 60601
(FIRST CLASS MAIL)

Stanley Yonkauski

IL. Department of Natural Resources
524 South Second Street

Springfield, Illinois 62701
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and mailing it from Springfield, Illinois on October 5, 2001 with sufficient postage affixed as indicated above.

SUBSCRIBED AND SWORN TO BEFORE ME

this 5 day of October, 2001.

Ddephan CCid

" Notary Public
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"OFFICIAL SEAL"
STEPHEN C. EWART
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